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1. — There  are  only  two  classes  of  Primary. Schools  in  Ontario  ; — 
Public  Schools  and  Separate  Schools  ;  but,  for  convenience  of  référence, 
the  terms  English-French  is  applied  to  those  schools  of  each  class 
annuall}'-  designated  by  the  Minister  for  inspection  as  provided  in  5 
below  and  in  which  French  is  a  language  of  instruction  and  communi- 
oation  as  limited  in  3  (1)  below. 

2. — The  Régulations  and  Courses  of  Study  prescribed  for  the  Public 
Schools,  which  are  not  inconsistent  with  the  provisions  of  this  circular, 
shall  hereafter  be  in  force  in  the  English-French  schools — Public  and 
Separate  Schools  Avith  the  following  modifications  ;  The  Provisions 
for  religions  instruction  and  exercises  in  Public  Schools  shall  not  apply 
to  Separate  Schools,  ^and  Separate  Schools  Boards  may  substitute  the 
Canadian  Oatholic  Readers  for  the  Ontario  Public  School  Readers. 

3o.  Subject,  in  the  case  of  each  school,  to  the  direction  and  approval 
of  the  Chief  Inspector,  the  following  modifications  shall  also  be  made 
in  the  course  of  study  of  the  Public  and  Separate  Schools  : 

THE  USE  OF  FRENCH  FOR  INSTRUCTION  AND  COMMUNICA- 
TION 

(1).  In  the  case  of  French-speaking  pupils,  French  may  be  used  as 
the  language  of  instruction  and  communication  ;  but  such  use  of 
French  shall  not  be  continued  beyond  Form  1,  excepting  that  on  the 
approval  of  the  Chief  Inspector  it  may  also  be  used  as  the  language  of 
instruction  and  communication  in  the  case  of  pupils  beyond  Form  1 
who  are  unable  to  speak  and  understand  the  English  language. 

SPECIAL  COURSE  IN  ENGLISH  FOR  FRENCH-SPEAKING  PUPILS 

(2)  In  the  case  of  French-speaking  pupils  who  are  unable  to  speak 
and  understand  the  English  language  well  enough  for  the  purposes  of 
instruction,  the  following  provisions  are  hereby  made  : 

(a)  As  soon  as  the  pupil  enters  the  school  he  shall  begin  the  study 
juid  the  use  of  the  English  language. 

(b)  As  soon  as  the  pupil  has  acquired  sufficient  facility  in  the  use 
of  the  English  language  he  shall  take  up  in  that  language  the  course 
of  study  as  prescribed  for  the  Public  and  Separate  schools. 


FRENCH  AS  A  SUBJECT  OF  STUDY  IN  PUBLIC  AND  SEPARATE 

SCHOOLS 

4.  In  schools  where  Frencli  has  hitherto  been  a  subject  of  study, - 
tlie  Public  or  the  Separate  School  Boiard,  as  the  case  may  be,  may 
provide,  under  the  following  conditions,  for  instruction  in  French 
Reading,  Grammar,  and  Composition  in  Forms  1  to  IV  [see  also 
provision  for  Form  V  in  Public  School  Régulation  14  (5)]  in  addition 
to  the  subjects  prescribed  for  the  Public  and  Separate  Schools  : 

(1)  Such  instruction  in  French  may  be  taken  onl}^  by  pupils  whose 
parents  or  guardians  direct  that  they  shall  do  so  and  may  notwith- 
standing  3(1)  above  the  given  in  the  French  language. 

(2)  Such  instruction  in  French  shall  not  interfère  with  the  adequa- 
cy  of  the  instruction  in  England,  and  the  provision  for  such  instruction 
in  French  in  the  timetable  of  the  school  shall  be  subject  to  the  approval 
and  direction  of  the  Chief  Inspector  and  shall  not  in  any  day  exceed 
one  hour  in  each  class-room,  except  where  the  time  is  increased  upon 
the  order  of  the  Chief  Inspector. 

(3)  Where,  as  permitted  above  French  is  a  subject  of  study  in 
a  Public  or  a  Separate  School  the  text-books  in  use  during  the  school 
year  of  1911-1912,  in  French  Reading,  Grammar,  and  Composition 
remain  authorized  for  use  during  the  School  year  of  1913-1914. 

INSPECTION  FOR  ENGLISH-FRENCH  SCHOOLS 

5.  For  the  purpose  of  inspection,  the  English-French  schools  shall 
be  organized  into  divisions,  each  division  being  under  the  charge  of 
two  inspectors. 

6.  (1)  In  conducting  the  work  of  inspection  the  Inspectors  of  a 
division  shall  alternately  visit  each  school  therein,  unless  otherwise 
directed  by  the  Chief  Inspector. 

(2)  Each  Inspector  shall  pay  lat  least  220  half  day  visits  during 
the  year  in  accordance  with  the  provisions  of  Public  School  régulation 
20,  (2),  and  it  shall  be  the  duty  of  each  Inspector  to  pay  as  many  more 
visits  than  the  minimum  as  the  circumstances  may  demand. 

7.  Each  tw^o  Inspectors  of  a  Division  sball  réside  at  such  centre  or 
centres  as  may  be  designated  by  the  Minister. 

8.  Frequently  during  the  year  the  two  Inspectors  of  a  division 
shall  meet  together  in  order  to  discuss  questions  that  may  arise  in 
their  work  and  to  standardize  the  System  of  inspection.  For  the  same 
purposes  ail  the  Inspectors  shall  meet  at  such  times  and  places  as  may 
be  designated  by  the  Minister. 

9.  Each  Inspector  shall  report  upon  the  gênerai  condition  of  ail 
the  classes,  on  the  form  prescribed  by  the  Minister.  This  report  shall 
be  subject  to  the  approval  of  the  Minister  upon  the  report  of  the  Chief 
Inspector. 

10.  If  either  of  the  Inspectors  of  a  division  finds  that  any  Régulation 
or  Instruction  of  the  Department  is  not  being  properly  carried  eut,  he 
shall  forthwith  report  specially  on  such  cases  to  the  Minister. 


11.  Each  Inspecter  shall  forward  a  copy  of  his  ordinary  inspectional 
report  on  the  prescribed  officiai  form  to  the  Minister  within  one  week 
after  the  visit. 

12.  The  Chief  Inspector  of  Public  and  Separate  Schools  shall 
be  the  supervising  inspector  of  the  English-French  Schools. 

13.  (1)  No  teacher  shall  be  granted  a  certificate  to  teach  in  English- 
French  schools  who  does  not  possess  a  knowledge  of  the  English  lan- 
guage  sufficient  to  teach  the  Public  and  Separate  School  Course. 

(2)  No  teacher  shall  remain  in  office  or  be  appointed  in  any  of 
said  schools  who  does  not  possess  a  knov.icdge  of  the  English  language 
sufficient  to  teach  the  Public  and  Separate  School  Course  of  Study. 

LEGISLATIVE  GRANTS  TO  ENGLISH  -  FRENCH  SCHOOLS 

14.  The  Législative  Grants  to  the  English-French  schools  shall  be 
made  on  the  same  conditions  as  .are  the  grants  to  the  other  Public 
and  Separate  Schools. 

15.  On  due  application  from  the  School  Board  and  on  the  report 
of  ail  th*^  Inspectors,  approved  by  the  Chief  Inspector,  an  English- 
French  school  which  is  unable  to  provide  the  salary  necessary  to  secure 
a  teacher  with  the  aforesaid  qualifications  shall  receive  a  spécial  grant 
in  order  to  assist  it  in  doing  so. 

Department  of  Education,  August  1913. 
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IN  THE  SUPREME  COURT  OF  ONTARIO 


R.  MACKELL  ET  AL 


V8 


THE   BOARD    OF    TRUSTEES   of    the    Roman    Catholic 
Separate  Schools  of  the  City  of  Ottawa. 


Argument  of  the  Hon.  N.  Â.  Belcourt,  K.  C,  on 
behalf  of  the  Board. 


Régulation  No.  17  is  illégal  because  it  has  no  foundation  in 
Ontario  School  Law. 


Régulation  17,  which  prohibits  the  use  of  the  French  language 
as  the  language  of  instruction  and  communication  in  ail  forms  beyond 
the  First  Form,  was  enacted  for  and  has  been  applied  to  ail  the  En- 
glish-French  (Bilingual)  Schools  in  the  Province  of  Ontario,  whether 
thèse  Schools  are  Separate  or  Public  Schools,  some  of  the  Bilingual 
Schools  being  Separate  and  some  of  them  Public  Schools. 

As  to  Separate  Schools,  the  Régulation  is  wholly  unauthorized, 
as  there  is  no  provision  in  the  Separate  School  law  or  elsewhere  which 
authorizes  the  Minister  to  make  and  enforce  a  régulation  prescribing 
the  use  of  the  English  language  as  the  only  means  of  instruction  and 
communication  in  the  Separate  Schools. 

As  to  Public  Schools,  Section  80  of  Chapter  39  of  1  Edward  VII  of 
Statutes  of  Ontario,  which  govern  Public  Schools,  prescribes  the  use 
of  the  English  language  as  the  only  means  of  instruction  and  com- 
munication in  the  Public  Schools. 

It  is  therefore  submitted  that  with  référence  to  Separate  Schools 
Régulation  17  is  without  any  authority  whatever.  With  référence  to 
Public  Schools  the  authority  just  qaoted,  as  will  be  later  on  argued, 
is  "ultra  vires"  of  the  Législature. 
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UNCONSTITUTIONALITY   OF   REGULATION   17 

Régulation  17  is  "ultra  vires"  of  the  Législature,  that  is  to  say, 
nnconstitutional  and  wholly  invalid,  in  so  far  as  Separate  Schools  are 
concerned,  because  it  is  contrary  to  (a)  Québec  Act  (1774:)  (b)  Sub- 
sections 1  and  3  of  Section  93  of  the  B.  N.  A.  Act;  (c)  Section  133  of 
the  B.  N.  A.  Act  ;  and  as  to  Public  Schools  because  it  is  contrary  to  (1) 
Québec  Act  (1774)  :  (2)  Section  133  of  the  B.  N.  A.  Act. 

SEPARATE  SCHOOLS 

Régulation  17  is  contrary  to  Sub-Sections  1  and  3  of  Section  93 
of  the  B.  N.  A.  Act. 

"93.  In  and  for  each  Province  the  Législature  may  exclusively 
"make  laws  in  relation  to  éducation,  subject  and  according  to  the 
'  *  folio  wing  provisions  : 

"1.  Nothing  in  any  such  law  shall  affect  any  Right  or  Privilège 
"with  rerpect  to  Denominational  Schools  which  any  Class  of  Persons 
"hâve  by  law  in  the  Province  at  the  Union 

3.  Where  in  any  Province  a  System  of  Separate  or  Dissentient 
"Schools  exists  by  law  at  the  Union  or  is  thereafter  established  by  the 
"Législature  of  the  Province,  an  appeal  shall  lie  to  the  Govemor- 
'  '  General  in  Council  f rom  any  act  or  décision  of  any  Provincial  Autho- 
'  *  rity  affecting  and  Right  or  Privilège  of  the  Protestant  or  Roman 
"Catholic  Minority  of  the  Queen's  Subjects  in  relation  to  Education." 

The  right  to  teach  and  use  the  French  language  as  the  language 
of  instruction  and  communication  in  ail  classes  or  forms  of  certain 
schools,  exclusively  French  Schools  before  and  for  some  time  after 
Confédération,  and  English-French  Schools  thereafter,  is  a  right  or 
privilège  granted  to  and  enjoyed  continuously  by  those  schools  which 
were  established  by  or  under  the  law  by  a  class  or  portion  of  His 
Majesty's  Subjects,  i,  e.,  the  Canadians  of  French  origin  in  the 
Province  of  Ontario. 

This  right  or  privilège  has  been  so  recognized  and  sanctioned 
continually  by  the  Department  of  Education  : 

(a)  Before  Confédération  by  the  establishment  and  maintenance 
of  Frenph  Schools,  with  French  teachers  and  the  use  of  French  text 
books,  the  whole  with  the  assistance  and  co-operation  of  the  Provin- 
cial Educational  Authorities. 

(b)  Since  Confédération  by  the  maintenance  of  and  assistance  to 
such  French  Schools,  with  French  teachers  and  French  text  books, 
and  the  establishment  and  maintenance  of  English-French  Schools, 
the  appointement  of  English-French  Inspectors  and  the  use  of  French 
text  books,  the  whole  with  the  assistance,  financial  and  other,  and  the 
co-operation  of  the  Educational  authorities  of  the  Province. 

The  continued  existence  of  thèse  Schools,  French,  and  in  some  cases 
exclusively  French,  before  and  since  Confédération,  and  thereafter  also 
French  and  later  on  English-French,  and  the  constant  exercise  of  the 


right  or  privilège  now  contented  for  hâve  been  proved  in  this  case  in 
varions  ways  : 

(1)  By  the  verbal  testimony  of  Révérend  Sisters  Deniers  and  Roc- 
que  Messrs.  L.  Perreault,  Dr  Duhamel,  Dr  Colquhoun,  the  présent 
Depiity  Minister  of  Education,  and  otherr.  : 

(2)  By  the  Annual  Reports,  Annals,  Archives,  Circulars,  public 
documents  and  correspondence  of  and  in  the  Department  of  Education, 
amongst  others,  by  letters  of  the  Superintendent  of  Education,  the  late 
Dr  Ryerson,  one  of  which  is  the  following,  now  one  of  the  Exhibits  in 
this  case  : 

24th  April,  1857. 
'  '  Gentlemen, 

''I  hâve  the  honor  to  state  in  reply  to  your  letter  of  the  16th 
'  '  instant  that  as  the  French  is  the  recognized  language  of  the  Country, 
'*as  well  as  the  English,  it  is  quite  proper  and  lawful  for  the  Trustées 
"to  allow  both  languages  to  be  tai'ght  in  their  schools  to  children  whose 
"parents  may  désire  them  to  learn  both." 

I  hâve  the   honor  to  be.   Gentlemen, 

Your  obedient  servant 

(sgd)E.  Ryerson." 
Messrs.  Donald  McLean, 
John  Cuttenach 
Angiis  McDonell 

Trustées  No  3  Charlottenburg, 

Summerstown 
see  1857  No.  2928. 

(3)  By  the  grants  made  from  time  to  time  before  and  since  Con- 
fédération by  the  Législature  of  Ontario  to  French  Schools,  English- 
Prench  Schools,  English-French  Model  Schools,  to  the  University  of. 
Ottawa  and  others. 

(4)  By  the  appointment  of  French  Inspectors  in  the  English- 
French  Schools. 

(5)  Especially,  by  the  enactment  of  Régulation  15  and  its  con- 
tinued  enforcement,  which  up  to  the  time  of  issuing  Régulation  No  17 
recognized  to  the  parents  the  right  to  demand  that  the  French  (or 
German)  language  be  the  language  of  instruction  and  communica- 
tion in  the  schools  attended  by  their  children. 

REGULATION  15 

(15)  In  school  sections  where  the  French  or  German  language 
**prevails,  the  trustées  may,  in  addition  to  the  Course  of  Study  pres- 
"cribed  for  Public  Schools,  require  instruction  to  be  given  in  Read- 
"ing,  Grammar  and  Composition  to  such  pupils  as  are  directed  by 
"their  parents  or  guardians  to  studj  either  of  theae  languages,  and  in 
"ail  such  cases  the  authorized  text  books  in  French  or  German  shaill 
"beused " 
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The  Department  of  Education  has  perfectly  defined  the  mean- 
ing  and  extent  of  Régulation  15  in  a  letter  addressed  to  Révérend  Mr. 
Chaine,  Parish  Priest  of  Arnprior,  which  letter  is  filed  of  record  as 
Exhibit  57  and  reads  as  follows  : 

25th  July,  1911. 
"Révérend  and  Dear  Sir, — 

"I  am  directed  by  the  Prime  Minister,  Sir  James  Whitney  to 
'  '  acknowledge  your  letter  of  the  21st,  and  to  state  that  no  change  has 
"been  made  in  the  School  Law  or  the  Department  Régulations  affect- 
'  *ing  the  study  of  the  French  language  in  the  Schools. 

''I  am  directed  to  point  ont  that  the  question  is  one  entirely  under 
"the  control  of  the  Board  of  Trustées 

"(Sgd)  A.  H.  U.  Colquhoun 
"Deputy  Minister  of  Education". 

Under  the  provisions  of  the  B.  N.  A.  Act  already  quoted  the  privi- 
lège or  right,  when  once  granted  or  recognized  in  respect  to  denomina- 
tional  schools,  which  a  class  of  HisMajesty's  subjects  has  established 
under  or  by  law,  either  before  or  since  Confédération,  cannot  after- 
wards  be  taken  away  or  abridged. 

It  will  be  argued  that  the  privilège  or  right  must  be  shown  to  be 
one  established  by  law.  This  is  not  a  proper  interprétation  of  the 
Section.  It  is  not  necessary  that  the  right  or  privilège  be  one  estab- 
lished by  law.  AU  that  is  necessary  is  that  it  should  be  a  right  or  pri- 
vilège recognized  in  favor  of  or  granted  to  schools  established  by  law. 
It  is  not  the  privilège  or  the  right  which  must  itself  be  granted  or 
recognized  by  law  ;  it  is  sufficient  if  the  right  or  privilège  is  one  reco- 
gnized in  favor  of  or  granted  to  schools  established  by  law.  French 
schools  as  well  as  English-French  Schools,  whether  Separate  or  Public, 
were  clearly  established  by  law. 

In  the  context  the  meaning  and  spirit  of  the  section  in  question  the 
words  "estab'ished  by  law"  are  related  to  and  govern  exclusively  the 
Word  "schools",  not  the  words  right  or  privilège. 

See  the  opinion  of  the  late  Chief  Justice  Richards,  the  Hon. 
Edward  Blake  and  the  Hon.  Mr.  Justice  Crooks,  quoted  at  page  185  of 
"Hodgins"  History  of  Separate  Schools  in  Ontario." 

Sub-sections  1  and  3  of  Section  93  effectively  protect  any  existing 
right  or  privilège  enjoyed  by  the  minority  in  any  Province  in  relation 
to  Education. 

See  opinion  above  quoted  at  page  187. 

The  Sub-sections  quoted  apply  not  only  to  denominational  rights 
but  to  ail  other  rights  recognized  to  denominational  schools,  whose 
existence  was  sanctioned  by  law  at  the  Union  or  which  hâve  been 
established  by  any  Province,  such  as  the  use  of  the  French  language. 
and  French  text  books,  the  right  to  French  teachers,  and  to  the  use  of 
the  French  language  as  the  ]anguage  of  instruction  and  communica- 
tion, as  well  as  a  subject  of  study. 


Thèse  sections  apply  to  and  protect  any  rig^ht  or  privilège  in  rela- 
tion to  éducation  against  any  act  or  décision  of  any  Provincial  autho- 
rity  affecting  such  right  or  privilège  where  a  System  of  Separate  or 
dissentient  schools  exists  by  law  at  the  Union  or  is  thereafter 
established. 

See  opinion  of  Richards,  Blake  and  Crooks  at  page  187  "Hodgins" 
History  of  Separate  Schools  in  Ontario." 

It  is  manifest  that  the  intention  and  effect  of  the  two  sub-sections  are 
to  protect  every  right  enjoyed  by  the  the  minority,  not  only  denomina- 
tional  rights.  The  word  ' ' denominational' '  is  used  merely  to  designate 
the  c'ass  of  schools,  not  to  designate  or  define  the  kind  of  right.  It 
has  no  référence  to  the  nature  or  kind  of  right  but  merely  to  the  schools 
in  respect  of  which  the  right  is  claimed. 

See  the  demand  in  writing  of  3,000  R.  C.  Ottawa  ratepayers  that 
the  French  language  be  the  language  of  instruction  and  communica- 
tion in  the  Ottawa  English-French  (Bilingual)  Schools. 

This  demand  is  based  on  and  justified  by  the  constant  practice 
and  the  régulations  of  the  Department  before  and  since  Confédération 
and,  more  particularly,  by  Régulation  15  above  quoted. 

The  right  or  privilège  having  once  been  granted,  is  not  susceptible 
of  being  withdrawn.  If  withdrawn,  as  is  clearly  sought  to  be  done  by 
Régulation  17,  the  Courts  in  their  ordinary  inhérent  jurisdiction  hâve 
the  power  and  duty  to  détermine  that  Régulation  17  is  ultra  vires  of 
the  Législature.  The  parties  affected  by  such  a  Régulation  hâve  two 
remédies  under  Section  93,  the  one  just  above  referred  to — a  recourse 
to  the  Courts— and  the  other  consisting  in  an  appeal  to  the  Governor- 
in-Council. 

See  Lefroy's  ''  Canada 's  Fédéral  System  " — (Last  Edition  p.  647.) 

NATURAL  LAW  AND  NATURAL  JUSTICE 

The  right  or  privilège  now  contended  for  is  a  very  important  one, 
such  as  the  Sud-sections  in  question  and  the  B.  N.  A.  Act  generally  had 
in  contemplation.  It  is  a  very  important  one  because  it  is  a  funda- 
mental  one,  based  (fir^tly)  on  natural  law  and  nataral  justice  and 
(secondly)  on  sound  pédagogie  ethics, 

Firstly  (a)  Régulation  17  violâtes  natura'  law  and  natural  justice 
because  it  seeks  to  take  away  the  right  to  hâve  one 's  money  applied  to 
one 's  own  purposes,  so  long  as  such  is  not  immoral,  in  other  words,  to 
to  hâve  one 's  own  money,  paid  in  by  way  of  schools  taxes,  applied  in 
accordance  with  one 's  own  wishes  and  what  one  considers  one 's  duty. 
That  is  a  right,  similar  to  other  rights  of  property,  the  taking  away  of 
which  constitutes  a  violation  of  natural  law. 

The  Trustées  Défendants  are  trustées  duly  elected  under  the  School 
Laws  and  as  such  responsible  to  the  ratepayers,  for  the  proper  adminis- 
tration of  school  taxes  and  for  the  proper  éducation  of  the  children. 
The  trustées  are  entrusted  by  the  School  Laws  with  the 
expenditure  of  the  rates  and  monies  furnished  by  the  ratepayers,  the 
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latter  having  the  right  to  reqnire  in  return  tlie  quantity  and  quality  of 
éducation  they  wish  shall  be  given  to  tlieir  children. 

The  ratepayers,  as  heads  of  fami^ies,  hâve  the  paramount  right 
and  first  duty  as  regards  the  éducation  of  their  children.  This  right 
and  this  duty  hâve,  with  the  authority  of  the  law,  been  ^elegated  to 
the  Boards  of  Trustées  elected  by  the  ratepayers. 

No  législative  enactment,  no  régulation  or  other  provision  in 
référence  to  éducation,  under  the  powers  given  to  the  Législature  by 
the  B.  N.  A.  Act,  can  abridge  the  natural  right  of  parents  ;  any  enact- 
ment  which  so  infringes  or  limits  such  right  is  contrary  to  natural  law. 

The  parents  hâve  the  paramount  right  over  the  éducation  of  their 
children  just  as  they  hâve  the  paramount  duty,  the  necessary  corollary 
of  such  paramount  right.  Parental  authority  and  parental  duty  extend 
to  the  schools  and  are  to  be  exercised  over  the  trustées  and  by  the 
trustées  over  the  teachers  employed  by  the  trustées,  the  latter  being 
responsible  to  the  ratepayers. 

Such  is  the  principe  which  the  law  of  the  Province  lias  recognized 
in  creating  and  organizing  Boards  of  Trustées  and  providing  for  the 
délégation  of  power  and  duty  by  ratepayers,  or  the  heads  of  familles, 
to  school  trustées.  This  is  the  principle  recognized  throughout  the 
whole  school  législation,  both  Public  and  Separate. 

See  Sections  49-74,  inclusively.  Public  Schools  Act. 

Also  Sections  17-21  and  28-31,  inclusively,  Separate  Schools  Act. 

It  is  admitted  that  the  Province,  by  virtue  of  the  power  to  legis'ate 
on  educational  matters,  may  impose  conditions  for  grants  out  of  the 
Provincial  Treasury  to  schools  under  its  control.  But  a  distinction 
must  always  be  made  between  the  monies  coming  from  Province  gene- 
rally  and  going  out  of  the  Provincial  Treasury,  and  those  supp'ied  by 
the  ratepayers  to  their  school  corporations  respectively  by  means  of 
school  rates. 

While  it  may  be  open  to  the  Législature  to  make  or  withhold 
school  grants,  and  to  the  Department  to  détermine  the  manner  of 
payment  of  the  i^roportion  of  the  grant,  and  to  enact,  for  instance,  that 
such  shall  be  in  proportion  to  school  attendance,  it  is  not  open  to  the 
Législature  or  to  the  Department  to  deprive  the  ratepayers  of  the 
use  or  control  of  the  taxe,  eontributed  by  them  to  their  School  Boards 
1er  educational  purposes  ;  nor  is  it  open  to  the  Législature  to  impose 
any  other  condition  or  term  which  would  violate  natural  law. 

The  School  laws,  both  public  and  separate,  hâve  sanctioned  this 
principle  in  providing  that  School  Boards  may  themselves  levy  and 
eollect  their  school  rates  and  exercise  the  remédies  which  the  law 
provides  for  their  collection,  and  that  Avithout  the  interférence  or 
assistance  of  the  Législature  or  Departmental  authority.  Separate 
School  Boards  may  compel  municipal  corporations  to  eollect  and  pay 
over  to  them  the  school  taxes  levied  by  the  Boards.  In'other  words 
the  Législature  and  the  Department  may  aid  and  dssist  by  money 
grants  and  otherwise  in  the  conduct  and  control  of  educational  matters 
and  for  such  purpose  may  make  laws  and  régulations,  but  they  cannot 
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supplant  the  parents  or  the  Board  of  Trustées,  created  by  law  to 
administer  schools  and  sehool  monies,  and  to  whom  the  parents  hâve 
delegated  la  part  of  their  parental  authority. 

Sections  47,  72,  89,  90  and  91  Public  Schools  Act. 

Sections  45,  67,  70,  72,  75,  76  Separate  Schools  Act. 

By  the  création  of  Sehool  Boards  and  by  reason  of  the  authority 
given  to  them  to  collect  and  levy  rates  for  sehool  purposes,  the  Légis- 
lature has  delegated  to  such  boards  the  power  to  control  such  rates  and 
taxes  and  to  administer  land  expend  the  monies  represented  by  such 
rates. 

Secondly  (b.)  Because  the  right  to  speak  one's  mother  tongue  is 
a  natural  right  which  every  human  being  has  the  same  right  to  exercise 
and  in  the  same  way  and  to  the  same  extent  as  those  other  natural 
rights,  for  instance,  to  breathe  and  to  share  the  light  of  the  sun,  to  life, 
to  liberty,  integrity  of  body,  good  name,  réputation,  etc.  The  right 
to  use  one's  own  language  is  one  of  the  attributes  of  personal  freedom 
and  individual  liberty  which  modem  civilization  has  everywhere  sanc- 
tioned  and  recognized. 

The  enactment  of  Rega'ation  17  constitutes  the  only  attempt  ever 
made  in  the  British  Empire  to  deprive  British  subjects  of  the  use  of 
their  mother  tongue.  On  the  contrary,  everywhere  else — India,  West 
Indies,  South  Africa,  Jersey,  the  Isle  of  Man.,  Wales,  etc.,  this 
attribute  of  freedom  and  liberty  has  been  not  only  recognized  but 
the  exercise  of  the  right  has  been  sanctioned,  promoted,  and  openly 
protected. 

AUTHOEITIES  AS  TO  NATURAL  LAW 

One  of  the  Rules  of  construction  of  Statutes  is  that  it  must  always 
be  implied  that  Parliament  dit  not  intend  to  do  a  palpable  injustice. 

27  HALSBURY,  P.  149 

Statutes  vrhieh  limit  common  law  rights  must  be  expressed  in  clear 
and  unambiguous  terms,  especially  those  which  affect  status  or  personal 
rights  or  privilèges. 

27  HALSBURY,  P.  151 

Another  Rule  of  construction  is  that  législative  enactment  must 
not  violate  international  law  or  natural  laAvs. 

27  HALSBURY,  P.  154 

A  law  which  is  against  common  right  and  reason  is  void. 

Kent 's  Commentaries,  Blackstone  Edition,  pages  447  and  following. 

Courts  are  bound  to  take  judicial  notice  of  natural  laws. 

-18  Annotated  Cases,  p.  586  and  following. 

Secondly. — Régulation  17  is  contrary  to  sound  pédagogie  ethics. 
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Régulation  17  is,  educationally  speaking,  an  absurdity.  For  ins- 
tance!;, in  giving  a  lesson  in  French  to  a  pupil  who  understands  the 
French  language  the  teacher  would  hâve  to  teach  such  pupil  his 
French  lesson  by  using  the  English  language,  because  under  Régulation 
17  the  language  of  instruction  and  communication  is  compulsorily  the 
English  language.  That  is  manifestly  a  pedagogical  heresy.  It  is 
utter  nonsense. 

See  Report  Dr  Merchant,  Bilingual  Schools,  at  page  72. 

Régulation  17,  applied  to  the  teaching  of  Arithmetic,  Geography, 
History,  Drawing  or  Writing  in  the  manner  prescribed  by  Régulation 
17  is  quite  as  nonsensieal  because,  under  this  Régulation,  the  use  of  the 
French  language  with  the  pupil  who  understands  that  language  best 
is  not  to  be  used  in  teaching  him  any  of  thèse  nonlinguistic  subjects. 

The  absurdity  and  impracticability  of  Régulation  17  has  been 
demonstrated  by  (a)  Experts,  (whose  opinions  hâve  been  put  in  évi- 
dence) such  as  Dr  MacKay  of  Nova  Scotia,  A.  R.  Davies  and  Owen 
Edwards,  both  of  Wales,  and  others.  A  quotation  from  the  latter's 
opinion  is  typical  of  the  others. 

Mr.  Owen  Edwards  in  describing  the  condition  of  affairs  in  Wales 
before  the  introduction  of  Welsh  as  the  language  of  instruction  said  : 

'^  We  thought  that  the  best  way  of  teaching  English  to  a  Welsh 
child  would  be  to  make  the  language  and  the  atmosphère  of  the  school 
entirely  English  and  to  use  Welsh,  if  at  ail,  for  the  purpose  of  abso- 
lutely  necessary  explanations.  I  can  but  state  the  resuit  by 
quoting  from  a  report  of  a  small  committee  of  teachers  of  great  ability 
and  long  expérience,  a  report  adopted  and  published  by  the  Anglesey 
Education  Committee.  "The  infant  as  he  leaves  the  school  is  thus 
described:  "  He  reads  words  with  which  he  associâtes  no  meaning, 
and  is  denied  access  to  the  written  word  which  would  at  once  call  up 
ideas  and  stimulate  his  intelligence.  Thus  when  he  has  attained  the 
âge  of  six  or  seven  years,  his  book  tells  him  nothing;  the  language 
he  reads  he  cannot  understand,  and  the  language  he  understands  he 
cannot  read.  '  ' 

'  '  That  was  the  typical  product  of  infant  schools  until  a  f ew  years 
ago.'^ 

(b)  The  unanimous  Report  of  the  Six  Inspectors,  three  English  and 
three  French,  appointed  by  the  Department  to  carry  out  Régulation  17  ; 
the  Report  is  filed  as  an  Exhibit  in  the  case.  It  contains,  among 
other  statements,  the  folio wing: 

"  The  Inspectors  agrée  that  the  above  (Régulation  17)  has  not 
''  been  effective  for  the  following  reasons  : 

''It  was  taken  to  mean  that  French  could  not  be  used  as  a 
"  language  of  instruction  and  communication  ;  " 

'  *  It  was  regarded  as  an  attempt  to  gradually  elimlnate  the  French 
"language  from  the  English-French  Schools." 

"  The  Inspectors  agrée  that  the  limitation  to  one  hour  of  the 
"  teacher 's  time  for  French,  as  a  subject  of  study,  does  not  adequately 
"  meet  the  conditions." 


13 

''  The  Inspectors  agrée  that  the  provisions  respecting  French  is 
"  not  adéquate  for  the  Entrance  examinations  to  the  English-French 
''  Model  Schools.'' 

"  The  Inspectors  agrée  that  the  dual  System  of  inspection  as  at 
''  présent  constituted  has  not  been  effective." 

It  is  therefore  submitted  that  under  Sections  1  ^ud  3  of  Section 
93,  B.  N.  A.  Act,  the  Régulation,  in  so  far  as  it  is  made  to  apply  to 
Separate  Schools,  is  ultra  vires. 

SEPARATE  AND  PUBLIC  SCHOOLS 

Subsections  1  and  3  of  section  93  apply  merely  to  Separate  Schools 
but  the  ''  Québec  Act  "  (1774)  and  Section  133  of  the  B.  N.  A.  Act 
apply  equally  and  with  the  same  force  to  both  Separate  and  Public 
Schools,  and  they  will  both  be  considered  in  dealing  with  the  '  '  Québec 
Act  "  and  Section  133. 

Régulation  17,  whether  applied  to  Separate  or  to  Public  Schools, 
is  clearly  ultra  vires  of  Section  133  of  the  B.  N.  A.  Act.  Hère  it  is 
well  to  remember  that  the  évidence,  both  oral  and  documentary  before 
the  Court,  concerning  the  right  or  privilège  to  use  the  French  language 
in  the  manner  above  stated,  both  before  and  since  Confédération,  apply 
to  Public  as  well  as  Separate  Schools. 

The  Législature  can  claim  nothing  in  the  way  of  législative  power 
except  that  which  has  been  expressly  given  to  it. 

The  power  to  legislate  exclusively  on  educational  matters  does 
not  imply  the  power  to  make  any  kind  of  législation,  but  only  such 
législation  as  may  be  consistent  with  natural  law  and  justice  and  the 
well  established  ethics  of  sound  pedagogy,  and  altogether  within  and 
in  accordance  with  the  letter  and  spirit  of  the  B.  N.  A.  Act  ;  such  légis- 
lation as  may  be  altogether  consistent  with  the  provisions  of  the  Act  of 
Confédération. 

The  provisions  of  the  B.  N.  A.  Act  must  be  interpreted  in  a  broad 
spirit  and  so  as  to  meet  the  conditions  existing  when  it  was  passed 
and  those  which  might  thereafter  arise,  not  in  one  Province  only, 
but  throughout  the  whole  Dominion.  The  B.  N.  A.  Act  was  not  made 
for  a  day,  a  génération  or  a  century,  but  for  ail  time. 

The  législature  can  claim  only  such  power  as  is  expressly  given 
to  it,  The  power  concerning  éducation  is  circumscribed  and  limited 
by  the  remaining  provisions  of  the  B.  N.  A.  Act  which  directly  or 
indirectly  affect  the  matter. 

If  any  Provincial  Législation  violâtes  or  is  inconsistent  with  any 
part  of  the  B.  N.  A.  Act  it  is  ultra  vires.  How  can  the  proscription 
of  either  the  French  or  English  language  in  any  Province  of  Canada 
be  consistent  with  the  provision  that  in  ail  fédéral  matters  everywhere 
in  Canada,  the  French  and  English  languages  shall  be  officiai,  and  in 
some  respects  obligatory  ? 

The  first  part  of  Section  93  does  not  give  to  the  législature  the 
power  to  decree  that  either  the  French  or  the  English  language  shall 
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be  the  only  language   of  the   Schools  ;    in  other  words,   the  power 
to  banish  one  or  other  from  the  schools. 

I  Edward  VII,  Chapter  39,  Sec.  80,  Sud-sections  1  and  2,  is  ultra 
vires  because  it  enacts  that  the  English  language  shall  be  the  only 
language  of  communication  and  instruction  in  the  Public  Schools. 

If  that  Statute  is  constitutionnally  sound  it  must  be  because 
the  Provincial  Législatures  are  given  power  to  legislàte  exclusively  on 
éducation  (sec.  93).  And  if  Section  93  lias  such  wide  meaning  then 
a  provision  by  any  of  the  Provincial  Législatures  that  French  shall 
be  the  only  means  of  communication  in  the  schools  under  the  Provincial 
control  would  be  good  and  valid. 

The  prohibition  of  the  French  language  in  the  Ontario  Schools  is 
as  much  'a  légal  and  constitutional  absurdity  as  the  prohibition  of  the 
English  language  by  the  Législature  of  the  Province  of  Québec  in  the 
Schools  under  the  control  of  that  Province.  The  use  of  the  English 
language  in  the  Schools  of  the  Province  of  Québec  has  no  better  or 
other  constitutional  foundation  than  has  the  use  of  the  French  language 
in  the  Schools  of  Ontario. 

The  power  of  a  Province  to  legislàte  on  educational  and  other 
matters  is  only  a  part  or  parcel  of  the  B.  N.  A.  Act,  which  is  itself  a 
pact  or  agreement,  ail  the  provisions  of  which  are  binding  on  ail  the 
parties  to  it,  namely,  aU  the  Provinces,  and  every  portion  of  which  must 
be  read  together  and  construed  consistently  with  its  varions  pro- 
visions and  with  the  spirit  which  is  manifest  throughout.  The  Pro- 
vinces are  ail  bound  by  its  provisions. 

The  prohibition  or  proscription  of  the  English  or  French  language 
at  any  time  or  place  in  private  or  in  public,  in  any  part  of  Canada 
between  any  of  His  Majesty's  subjects  is  manifestly  against  the  spirit 
and  letter  of  the  Act.  That  would  constitute  a  virtual  abolition  of  the 
provision  making  the  two  languages  officiai.  Both  are  officiai  in  every 
Province  for  certain  purposes.  The  B.  N.  A.  Act,  when  enacting  that 
the  two  languages  would  be  officiai  in  certain  matters  and  obligatory 
in  certain  other  matters  did  not  thereby  decree  that  the  use  of 
either  of  thèse  two  languages  could  be  denied  or  prohibited  in  other 
matters,  but  intended  that  such  use  should  dépend  on  the  conditions 
and  requirements  arising  at  any  time  in  the  future  in  any  part  of 
Canada. 

The  Provincial  Législatures  were  given  the  right  to  legislàte  exclu- 
sively on  educational  matters,  but  they  were  not  given  power  to  abridge 
the  use  of  the  English  or  French  language  in  the  Schools.  Section  93 
•gives  no  such  power. 

The  right  to  speak  and  use  one  's  native  language  is  a  right  or  pri- 
velege  which  does  not  need  the  sanction  of  any  law  and  which  no  law 
can  take  away  without  violating  the  elementary  rules  of  natural  law 
or  justice. 

That  is  the  reason  why  the  framers  of  the  B.  N.  A.  Act  did  not 
consider  it  necessary  or  advisable  to  formally  con:,ecrate  or  sanction 
the  natural  right  of  Canadians,  whether  English  or  French  speaking, 
to  use  their  native  language  everywhere  in  Canada. 
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The  natural  right  of  the  French-speaking  subjects  ot  His  Majesty 
in  Canada  in  the  matter  of  language  is  entirely  différent  from  the  right 
of  Germans  and  ail  others,  except  the  English-speaking  subjects  of 
His  Majesty. 

This  is  historically,   constitutionally  and  naturalîy  correct. 

It  must  be  remembered  that  the  French-speaking  subjects  of  His 
Majesty  were  the  discoverers  and  pioneers  of  Canada,  not  of  the 
Province  of  Québec  alone,  as  is  sometimes  assumed,  Dut  the  whole 
of  Canada  from  Hudson  Bay  to  Louisiana  and  from  the  Atlantic  to  the 
Rockies.  They  implanted  on  this  part  of  the  North  American  Conti- 
nent, besides  their  laws,  customs,  usages  and  religion  tenets,  the 
French  language.  As  first  occupants  of  the  soil,  and  because  they 
colonized  and  developed  it,  they  acquired  for  themselves  and  their 
descendants  the  right,  sanctioned  by  natural  law  and  natural  justice, 
as  well  as  by  international  law,  to  the  free  use  everywhere  and  in  ail 
matters  of  their  own  language. 

The  Conquest  did  not  deprive  them  of  that  natural  right.  True 
the  Treaty  of  Paris  and  the  Capitulations  of  Québec  and  Montréal  are 
silent  as  to  language,  but  the  right  to  speak  one  's  native  language  is  a 
right  which  does  not  require  the  sanction  of  any  treaty  or  of  any  law. 
And  the  right  to  hâve  or  hold  anything,  the  exercise  of  any  right, 
implies  the  incidental  or  corollary  right  to  the  means  of  enjoying  that 
thing  or  of  exercising  that  right.  The  natural  right  to  use  one 's  native 
language  implies  the  incidental  right  to  the  means  of  exercising  that 
right,  i.  e.,  the  right  to  be  educated  in  the  use  of  that  language. 

It  is  more — it  is  a  right  which  even  the  King  himself  had  no  right 
to  take  away  or  alter. 

See  Lord  Mansefield's  Judgment  in  the  celebrated  case  of  Camp- 
bell and  Hall  (1774) — "  He  (the  King)  can  make  none  (law)  contrary 
to  f undamental  principle  or  law.  " 

As  to  the  Germans  and  other  people  who  hâve  emigrated,  or 
will  later  on  come  to  Canada  to  réside,  they  hâve  no  such  right.  On 
the  contrary — it  is  manifest  that  by  coming  voluntarily  to  settle  and 
live  in  Canada  they  abandoned,  renounced  and  waived  their  natural 
right  to  speak  their  native  language. 

Manifestly  this  is  not  the  case  with  the  French-Canadian  subjects 
of  the  King,  since  they  were  hère  before  the  British  Conquest,  never 
surrendered  or  abandoned  their  right,  since  this  right  was  never  sought 
to  be  taken  away  by  the  only  authority,  which  has  jurisdiction  to 
deal  with  it,  the  Impérial  Parliament. 

The  Législative  power  of  the  Provinces,  as  well  as  of  the  Dominion, 
is  of  necessity  subservient  to  that  of  the  Impérial  Parliament. 

QUEBEC  AOT,  1774. 

But  if  a  text  of  law  is  needed  to  uphold  the  right  for  which  I  am 
contending  I  find  a  clear  and  explicit  one  in  Section  8  of  the  Québec 
Act  (1774).    An  Act  of  the  Parliament  of  Great  Britain  and  Ireland. 
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''  8.  And  be  it  further  enacted  by  the  authority  aforesaid,  that 
'  ail  His  Majesty's  Canadian  subjects  within  the  Province  of  Québec, 
'  the  religions  orders  and  communities  only  excepted^  may  also  hold 
'  and  enjoy  their  property  and  possessions,  together  with  ail  customs 
'and  usager  relative  thereto,  and  ail  other,  their  civil  rights,  in  as 
'  large,  ample,  and  bénéficiai  manner  ,  as  if  the  said  proclamation, 
'  commissions,  ordinances,  and  other  acts  and  instruments,  had  not 
'  been  made,  and  as  may  consist  with  their  allegiance  to  His  Majesty, 
'  and  subjection  to  the  Crown  and  Parliament  of  Great  Britain  ;  and 
'  that  in  ail  matters  of  controversy  relative  to  property  and  civil 
'  rights  resort  shall  be  had  to  the  laws  of  Canada  as  the  rule  for  the 
'  décision  of  the  same  ;  and  ail  causes  that  shall  hereafter  be  insti- 
'  tuted  in  any  of  the  Courts  of  Justice  to  be  appointed  within  and  for 
'  the  said  Province  by  his  Majesty,  his  heirs  and  successors,  shall,  with 
'  respect  to  such  property  and  rights,  be  determined  agreeably  to  the 
'  said  laws  and  customs  of  Canada,  until  they  shall  be  varied  or 
'  altered  by  any  ordinances  that  shall  from  time  to  time  be  passed 
'  in  the  said  Province  by  the  Governor,  Lieutenant-Governor  or  Com- 
'  mander  in  chief,  for  the  time  being,  by  and  with  the  advice  and 
'  consent  of  the  Législative  Council  of  the  same,  to  be  appointed  in 
'  manner  hère  inafter  mentionned." 

If  it  is  argued  that  the  word  ^'  language"  is  not  included  in  the 
Section,  I  reply,  and  think  successf ully,  that  it  is  obvions  that  the  sec- 
tion manifestly  includes  the  most  unimportant  chattel.  Surely  the 
words  "property",  "possessions",  customs",  usages"  are  wide  enough 
to  include  language,  a  much  more  precious,  a  more  essential  and  fun- 
damental  possession  than  mère  household  goods  and  chattels.  Il  wouM 
seem  to  me  utterly  unnecessary  to  further  pursue  such  an  évident 
proposition. 

Then  the  Section  in  question  in  unmistakable  language  préserves 
to  the  French-Canadian  people  their  "laws  and  civil  rights".  By 
"civil  rights"  are  included  ail  that  which  the  old  Romans  compi'ed 
from  the  laws  of  nature  and  nations  :  in  other  words,  civil  rights  mani- 
festly include  ail  natural  rights. 

See  Wharton — Law  Lexicon — page  139,  1902  Edition. 
6  American  &  English  Encyclopedia  of  Law,  page  68. 
How  could  the  civil  laws   (French  laws)   printed  in  the  French 
language,  interpreted  by  French  jurisprudence,  be  preserved  and  ex- 
ercised  if  the  French  language  were  denied  in  their  préservation  and 
exercise  ? 

It  is  to  be  remembered  that  by  the  définition  and  description  con- 
tained  in  the  Act  itself,  the  territory  aiïected  by  the  "  Québec  Act," 
the  whole  of  the  Province  of  Ontario,  as  well  as  Québec  and  many  other 
parts  of  the  présent  Dominion  of  Canada,  was  included. 

Whilst  the  use  of  the  French  language  was  prohibited  in  the 
Parliament  of  Canada  by  the  Act  of  Union,  1840,  which  w.as  an 
Impérial  Act,  it  was  restored  by  the  Impérial  Act  of  1848. 

The  question  of  the  use  of  the  French  language  in  Canada  is  one 
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which  can  be  dealt  with  only  by  the  Imperia^  Parliament.  It  bas  not 
at  any  time  been  dealt  with  except  by  Section  8  of  the  Québec  Act  above 
recited,  an  Act  which  I  repeat  h  in  full  force  ail  over  Canada,  and  the 
B.  N.  A.  Act.  The  B.  N.  A.  Act  not  only  did  not  repeal  or  in  any  way 
seek  to  affect  Section  8  of  the  Québec  Act,  but  it  extended  its  provi- 
sions in  relation  to  the  use  of  the  French  language  by  enacting  Section 
133. 

The  B.  N.  A.  Act  did  not  in  any  way  constitute  a  surrender  or 
waiver  of  that  right.  The  right  in  question,  the  right  to  one's  'an- 
guage,  is  a  natural  right  and  because  it  is  a  natural  right,  it  is  an  indi- 
vidaal  right,  not  a  collective  one,  and  it  folio ws  that  no  collective  sur- 
render, much  less  no  partial  or  local  surrender,  could  in  any  way  avail. 
It  was  not  necessary  in  order  to  préserve  the  use  of  the  French  lan- 
guage throughout  Canada  that  the  B.  N.  A.  Act  should  so  enact,  because 
the  use  of  the  language,  based  on  natural  right,  guaranted  by  the 
Québec  Act,  never  at  any  time  taken  away  or  surrendered,  did  not  need 
any  constitutional  sanction. 

Not  only  was  Section  8  never  repealed,  but  it  was  especialy  and 
formalv  continued  by  the  B.  N.  A.  Act. 

Sec.  129— B.  N.  A.  Act. 

'*A11  laws  in  force  in  Canada,  Nova  Scotia  or  New  Brunswick  at 

''the  Union shall  continue  in  Ontario,  Québec,  Nova  Scotia  and 

''New  Brunswick  respectively". 

SECTION  133,  A  PROVISION  FOR  THE  GENERAL  ADVANTAGE 

OF  CANADA 

Section  133  is  a  provision  in  the  gênerai  interest  and  for  the  gênerai 
advantage  of  Canada,  in  the  sensé  and  meaning  which  are  attributed  to 
thèse  well  known  terms  when  used  with  référence  to  the  B.  N.  A.  Act. 
Ail  such  provisions  wich  directly  or  indirectly  are  for  the  gênerai 
advantage  of  Canada  are  binding  on  ail  the  Provinces,  as  is  well  known, 
and  as  the  jurisprudence  and  the  practice  of  Parliament  hâve  cons- 
tantly  established.  Therefore,  the  power  to  legislate  on  educational 
matters  has  always  been  and  must  continue  to  remain  subject  to  and 
limited  by  Section  133. 

The  right  of  the  varions  Législatures  to  insist  upon  the  officiai 
teaching  of  the  English  and  the  French  languages  in  ail  schools  of  the 
Province  cannot  be  denied.  But  to  prohibit  the  teachjng  of  either,  or 
the  use  of  either,  as  a  means  of  instruction  and  communication  in  any 
of  the  schoo\«  in  Canada,  is  to  violate  the  intention  and  the  letter  of  the 
B.  N.  A.  Act,  because  the  two  languages  hâve  been  declared  officiai  and 
obligatory. 

Whilst  the  B.  N.  A.  Act  (Section  93)  gives  to  the  Provinces  the 
exclusive  right  to  legislate  on  educational  matters,  it  déclares  by 
Section  133  that  the  English  and  French  languages  are  to  be  officiai 
and  in  some  respects  obligatory  throughout  Canada, 

Whilst  the  Provinces  are  given,  for  instance,  the  right  to  legislate 
exelusively  on  "property  and  civil  rights''  it  is  established  law  and 
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jurisprudence  that  the  Fédéral  power  can  legislate  on  property  and 
civil  rights  when  such  législation  is  a  necessary  incident  of  any  législa- 
tive power  given  to  the  Fédéral  authority.  Il  is  submitted  that  by  the 
enactment  of  Section  133  the  Parliament  of  Canada  has  législative 
authority  to  deal  with  the  officiai  character  of  the  two  languages — 
French  and  English — under  Sections  133.  If  it  shouM  be  claimed  that 
this  would  be  legislating  on  educational  matters,  which  subject  by 
Section  93  assigned  to  the  Province,  the  answer  would  be  under  the 
jurisprudence  and  praetice  just  referred  to,  that  the  Fédéral  power 
has  the  right  to  legislate  on  ail  matters  affecting  the  two  'anguages, 
notwithstanding  Section  93,  because  Section  133  is  in  effect  and  in  fact 
a  déclaration  that  the  use  of  the  two  languages  are  for  the  gênerai 
advantage  of  Canada. 

It  is  therefore  clear  that  ail  Provincial  législation  on  éducation  is 
limited  or  circumscribed  by  Section  133. 

Section  133  must  be  read  into  Section  93  and  the  latter  must  be 
interpreted  as  if  it  read  '^  Subject  to  the  provision  of  Section  93,  the 
Provinces  shall  hâve  power  to  legislate  exclusively  in  relation  to 
éducation'*. 

Assuming  that  Sections  93  and  133  do  not  stand  in  the  way  of 
Régulation  17  and  that  the  latter  is  not  thereby  rendered  ultra  vires 
and  invalid,  it  is  manifest  that  this  régulation  is  contrary  to  the  spirit 
and  the  very  letter  and  constitutes  a  manifest  violation  of  Section  8 
of  the  ''Québec  Act",  an  Impérial  Act,  which  has  been  for  nearly  150 
years  and  is  now  in  full  force  in  Canada  and  which  is  as  binding  upon 
the  Législature  of  the  Province  of  Ontario  and  the  King's  subjects  in 
that  Province  as  any  other  statute-Imperial,  Fédéral  of  Provincial — 
affecting  the  people  of  this  Province. 

The  provision  contained  in  I  Edward  VII,  Chapter  39,  Section  80, 
by  which  it  is  sought  to  impose  the  English  'anguage  as  the  sole  means 
of  instruction  and  communication  in  the  Public  Schools  of  Ontario,  is 
also  contrary  to  and  in  direct  violation  of  said  Section  8  of  the  Québec 
Act.  It  is  ultra  vires,  not  only  because  of  the  B.  N.  A.  Act,  but  also 
because  of  the  Québec  Act. 

CONCLUSION 

I.  AS  TO  SEPARATE  SCHOOLS  : 

a.  Régulation  17  is  unauthorized  under  the  law  of  Ontario,  as  I 
Edward  VII,  Ch.  39,  Sec.  80,  which  prescribes  English  as  the  only  lan- 
guage  of  instruction  and  communication  in  the  schools,  applies  only  to 
Public  Schools. 

b.  Régulation  17  is  ultra  vires  and  invalid  because  : 

(a)  Québec  Act— (1774). 

(b)  Sub-Sections  1  and  3  of  Section  93  B.  N.  A.. Act. 

(c)  Section  133  B.  N.  A.  Act. 

II.  AS  TO  PUBLIC  SCHOOLS  : 
Régulation  is  ultra  vires  and  invalid  because: 

(a)  Québec  Act  (1774). 

(b)  Section  133  B.  N.  A.  Act. 
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